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Synopsis:

TAXPAYER, (the "Taxpayer") filed an Illinois Motor Fuel Tax Refund

Claim with the Illinois Department of Revenue (the "Department") for the

period of August through September, 1992, in the amount of $46,567.19.  The

Department denied the claim finding that the taxpayer did not pay

Missouri tax on the motor fuel and therefore was not entitled to a refund.

The taxpayer protested the denial and requested a hearing.  At the

hearing it was not established that the taxpayer had in fact paid the tax

to another state on the motor fuel.  It is therefore recommended that the

Director of the Department uphold the denial of the claim in its entirety.

Findings of Fact:



 1. The Department's prima facie case was established by

admission into evidence of Department's Exhibits 1 through 5.

 2. WITNESS was the vice-president of the taxpayer during the

period in question.  Tr. p. 9

 3. WITNESS was also the president of COMPANY during August and

September, 1992.  Tr. pp. 9-10

 4. TAXPAYER paid Illinois tax in the amount of $46,567.19 for fuel

during the period in question.  Tr. p. 11; Dept. Ex. No. 5

 5. The fuel was sold to customers within the state of Missouri by

COMPANY.  Tr. p. 12

 6. COMPANY paid taxes on the fuel to the state of Missouri.  Tr. p.

12; Dept. Ex. No. 1

 7. The legal position of the taxpayer was that TAXPAYER was a

distributor as defined in 35 ILCSILCS 505/1.2.  Dept. Ex. No. 5

 8. TAXPAYER was not licensed as a distributor in the state of

Illinois during August and September, 1992.  Tr. p. 13

 9. COMPANY was licensed as a distributor in Illinois during the

time period at issue.  Tr. p. 13

 10. COMPANY and TAXPAYER are not the same entities.  Tr. p. 14

Conclusions of Law:

The Motor Fuel Tax Act imposes a tax on the right to operate motor

vehicles in the State of Illinois pursuant to 35 ILCSILCS 505/2.  The Section

states:

§ 2.  A tax is imposed on the privilege of operating motor
vehicles upon the public highways and recreational-type
watercraft upon the waters of this State.



Under the same statute is a provision for a reimbursement of tax if

a purchaser pays motor fuel tax on the same fuel in another state.  35

ILCSILCS 505/13  Specifically, the statute provides:
§ 13. ...
Any person who purchases motor fuel in Illinois and uses

that motor fuel in another state and that other state
imposes a tax on the use of such motor fuel shall be
reimbursed and repaid the amount of Illinois tax paid under
Section 2 of this Act on the motor fuel used in such other
state. Reimbursement and repayment shall be made by the
Department upon receipt of adequate proof of taxes paid to
another state and the amount of motor fuel used in that
state....

Any distributor or supplier who has paid the tax
imposed by Section 2 of this Act upon motor fuel lost or used by
such distributor or supplied for any purpose other than
operating a motor vehicle upon the public highways or waters
may file a claim for credit or refund to recover the amount so
paid....

In the instant case, the testimony of the taxpayer was that

TAXPAYER and COMPANY were not the same company.  While it is not disputed

that TAXPAYER paid motor fuel tax to the state of Illinois and COMPANY

paid tax to the state of Missouri during the same time period, the two

companies are not the same entity.  The Motor Fuel Tax Act defines person

at 35 ILCSILCS 505/1.11 as:

"Person" means any natural individual, firm, trust, estate,
partnership, association, joint stock company, receiver,
trustee, guardian...

There was no adequate proof of taxes paid to another state by any

person who purchased motor fuel in Illinois, as is required by the statute

and rules.

The statute states that a person who purchases motor fuel in

Illinois and uses that motor fuel in another state and that other state

imposes a tax on the use of such motor fuel may get a refund.  TAXPAYER



did not use the motor fuel in Missouri; it either sold or distributed the fuel

to COMPANY in Missouri.  Therefore the portion of the statutory

requirement regarding useage was not met.

Although the correspondence of the attorney asserted that their

legal position was that the taxpayer was a distributor, the testimony of

the taxpayer was that he was not a distributor in Illinois during the time

period in question.  Pursuant to 35 ILCSILCS 505/3, Illinois law requires that:

§ 3.  No person shall act as a distributor of motor fuel
within this State without first securing a license to act as a
distributor of motor fuel from the Department.

There was no evidence given that the taxpayer was a distributor or

licensed as a distributor during the time period in question.  I find that the

portion of the statute that relates to distributors is inapplicable to this

matter and that the taxpayer does not qualify for a refund under that

provision.

I therefore recommend that the Director of the Department uphold

the denial of the claim for refund, issued to TAXPAYER on October 19, 1994

in the amount of $46,567.19.

Respectfully Submitted,

_________________________________
Barbara S. Rowe
Administrative Law Judge

February 8, 1996


